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Criminal and Civil Law

Criminal Law: The Basics

Criminal (defense) law dictates what conduct is dangerous to people or damaging to society. Such conduct is labeled a "crime" and is punishable by a variety of sentences, including fines and/or imprisonment. What is deemed a crime varies by federal, state and local government levels. 

Get familiar with the basics of criminal law and the rights you're legally entitled to if you are arrested for a criminal offense. 

What is criminal (defense) law?

Criminal law is an area of law that relates to certain conduct that is dangerous to citizens, or damaging to the society. Such conduct is labeled a "crime" and is made punishable by fines, imprisonment, or other sentences. What is deemed as a crime and its corresponding punishment varies by federal, state and local government levels.

Criminal law does not concern itself with disputes between individuals. State and local government jurisdictions, define and prosecute people who commit crimes that range from minor traffic violations to serious, violent offenses like assault, battery and murder. Whereas a criminal case filed in federal court, involves a violation of a federal law or the alleged crime took place on federal property.

A person who is charged with a crime is called the defendant. The governmental body (state, local or federal) that files and pursues the charges against the defendant is represented by an attorney called a prosecutor.

The elements that make up an illegal offense is dependent on the crime itself. However generally speaking, there are two elements necessary for a crime to occur. One is that the defendant must have committed an illegal act. The second is the defendant must have committed that act with intention.

Types of crimes
Crimes range widely in scale. From traffic violations like a speeding ticket which is considered an infraction, to much more serious felony charges like murder or rape. Crimes are divided into three major categories: felonies, misdemeanors and infractions. Felonies are the most serious and can result in a longer punishment, even death. People who commit a misdemeanor crime typically receive less than a year of jail time or sometimes none at all. Often times with both felonies and misdemeanors, the offender will receive a fine as well. An infraction is a much less serious offense, and always a non-violent crime. A person who receives an infraction will receive a fine and possibly points or their driving record.

A few examples of felonies:

· Murder

· Rape

· Robbery

A few examples of misdemeanors:

· First-time DUI/DWI

· Vandalism

· Theft

A few examples of infractions:

· Speeding ticket

· Reckless driving

· Parking tickets

Criminal Legal Guide: Knowing Your Constitutional Rights

1. Right to Remain Silent:

You are not required to talk to the police when questioned about a crime. Do NOT give a statement. The Fifth Amendment and the Miranda decision of the Supreme Court generally state that the Fifth Amendment protects the innocent person, as well as the guilty. Anything you say likely will be tape recorded or videotaped with or without your knowledge. (Do NOT discuss facts of an alleged crime with anyone including family members. There is no privilege to protect your statements to these persons).

2. Right to Counsel:

The Sixth Amendment gives you the right to have counsel before giving any statements or submitting to questioning. You NEED a lawyer BEFORE you make any statements to the police. If you cannot afford a lawyer, the court is required to appoint an attorney.

3. Right to be Free From Unreasonable Searches or Seizures:

Do NOT allow any search of your body, home, garage, business, computer, car, boat or other dwelling or conveyance or property, unless an officer presents proper credentials and a search warrant. The Fourth Amendment protects you from unreasonable searches and seizures. ONLY if the police have a valid search warrant is it appropriate to give permission to search. If there is a warrant, ask to read the papers before granting permission. Then ask the officers if you may watch as they search and ask to call your lawyer before the search. You never know whether your spouse, children or perhaps a friend or acquaintance (or even a stranger) may have placed or left contraband or other evidence of crime in or on your property. NEVER allow a search without a warrant. If asked whether it will be okay to search, just say, "No."

4. Right to Due Process of Law:

This means that you must be given the opportunity of a fair trial or to fair procedures and that certain rights or privileges or property cannot be taken from you except under special circumstances.

5. Right to Equal Protection Under the Law:

This right is intended to give all persons, regardless of race, creed, nationality, religion, gender, the same protections or rights. In other words, no person or class of persons shall be denied the protections enjoyed by other persons or classes in like circumstances.

6. Right to a Speedy and Public Trial:

The Sixth Amendment guarantees a "speedy trial" without unreasonable delays. This does not mean that you receive an immediate trial, but factors are analyzed to determine whether the delay is reasonable and whether there is any prejudice caused by an unreasonable delay. Your trial must be open to the public (except in certain juvenile settings).

7. Right to Subpoena Witnesses:

If you go to preliminary hearing or trial, you have the right to compulsory process or to subpoena witnesses regardless of whether the witness agrees to cooperate. If you serve the witness with process, they must attend hearings and give testimony (thus the right of confronting your accusers).

8. Right to a Trial by Jury:

You are entitled to a jury trial, unless both you and the government agree to a trial before the judge. If you demand a trial, a jury of six or twelve qualified persons must be empanelled to hear your case.

9
Right to a Unanimous Verdict:

To be convicted of a crime, all jurors must find you guilty beyond a reasonable doubt. In most cases, twelve people must agree that you are guilty of the crime charged; otherwise, you cannot be found guilty. (If the jury reaches an impasse, the jury may be hung or split. Under these circumstances, you can be tried again).

10. Right to be Free from Subsequent Trials (Double Jeopardy):

The Fifth Amendment states that no person be put in jeopardy twice for the same offense. If the jury unanimously agrees that you are not guilty, then you cannot be tried again for that crime.

11. Right to Appeal:

You have an appeal of right if you are convicted at trial. If you enter into a plea bargain or if you simply plead guilty, you may or may not waive certain rights to appeal.

Miranda Warning

The purpose of the Miranda Warning is to make sure any information you give the police is given voluntarily, and not because you are being threatened or somehow forced to talk.

If you are placed in police custody, you are not legally required to answer any questions without your lawyer in the room.

Being read your rights

If you are arrested, the police are required to read you the Miranda Warning before they ask you any questions about an alleged crime. After you have been "read your rights" you can decline to answer any questions until you have a lawyer with you. The Miranda Warning goes something like this:

"You have the right to remain silent. Anything you say can be used against you in a court of law. You have the right to an attorney. If you can't afford an attorney, one will be provided for you. Do you understand these rights?"

The police do not have to read you your Miranda rights just because they arrest you. If they don't want to ask you any questions, the police are not required to read you your rights.

You have the right to remain silent

The police are allowed to ask you for basic information like your name, birthday, and address without reading you the Miranda warning. Be warned, though, that if the police question you without reading you the Miranda warning, and you answer the questions, it is still possible that your statements could be used against you if you take the stand in your own defense.

Even after you have been Mirandized, it is legal for the police to continue questioning you without an attorney. It is up to you to exercise your right to silence by not answering any questions.

If you are arrested

· Be courteous. If the police ask for your name or where you live, you can give them this information.

· Don't offer information. Any information that you give the police without being questioned can be used against you, even if your Miranda rights were not read.

· Remain silent. If you choose to remain silent, the police may still ask you questions or try to offer to "help you out" in exchange for information. It is important that you truly remain silent. The police have no control over how the legal system will treat you once you've been arrested.

By judge or by jury

In a criminal case, the defense has the choice on how the case will be tried—by judge or by jury. If the defense decides on a jury trial, both the defense and prosecution will choose who will serve on the jury through a process called “voir dire.” Voir dire is the procedure where both the defending and prosecuting attorneys question potential jurors about their backgrounds before they are selected to the jury.

If I'm accused of a crime, am I guaranteed a trial by a jury?

The U.S. Constitution gives a person accused of a crime the right to be tried by a jury. However, this right does not extend to petty offenses -- defined as offenses that do not carry a sentence of more than six months.

Usually, a right to a trial by jury means a 12-person jury must arrive at a unanimous decision to convict or acquit. However, a jury can consist of as few as six persons. (Williams v. Florida, U.S. Sup. Ct, 1970.)

The size of juries tends to vary depending on the seriousness of the charge. For example, California requires 12-person juries for both felony and misdemeanor trials, except that the state and defendant may agree to less than 12-person juries in misdemeanors. Florida law provides for six-person juries in non-capital cases and 12-person juries in capital cases.

In most states, a lack of unanimity (complete agreement) is called a "hung jury" and the defendant will go free unless the prosecutor decides to retry the case. In Oregon and Louisiana, however, 12-member juries may convict or acquit on a vote of ten to two.

Burden of Proof in a Criminal Case

The state (aka, "prosecution" or "district attorney") must satisfy the burden of proof necessary for a criminal prosecution. It is important to distinguish the three burdens of proof in court proceedings to understand how much evidence the state must produce to convict a person of a criminal charge.

Preponderance of the Evidence
Preponderance of the evidence means that "the fact to be proven is more probable than not" to have happened. This is an extremely low burden of proof. Preponderance of the evidence is the evidentiary standard at (Department of Motor Vehicle) DMV hearings related to a Driving Under The Influence (DUI) arrest. 

The plaintiff, in a civil case, must prove that their version of the facts are more likely to have occurred than the defendant's version.

Clear and Convincing Evidence
Clear and convincing evidence means, "a firm belief or conviction" that an event has occurred. The plaintiff must prove by clear and convincing evidence that his or her version of the facts is more likely to be true than the defendant's version of the facts. This standard falls between preponderance of the evidence and beyond a reasonable doubt.

Clear and convincing evidence is a high burden of proof, however, it is not the highest burden of proof. That belongs to the burden in a criminal proceeding, beyond a reasonable doubt...

Beyond a Reasonable Doubt
The highest burden of proof in any court proceeding is proof "beyond a reasonable doubt." When a person stands trial, the jury must begin with the assumption that the accusations against defendant are false. A juror can only find in favor for the government at the end of the trial if the prosecution has erased all reasonable doubts about the defendant's innocence from the juror's mind. 

The "presumption of innocence" is essential to the criminal process. The mere mention of the phrase "presumed innocent until proven guilty" keeps judges and juries focused on the ultimate issue at hand in a criminal case: whether the prosecution has enough evidence to prove beyond a reasonable doubt that the defendant committed the alleged acts.

Statute of Limitations for Federal vs. State Crimes

Statute of limitations is a time limit. It's an idea that charges must be filed against a suspect within a certain amount of time from the date the crime happened. The reason is to protect individuals from being continually harassed, sparing them from having to defend against old charges when memories have faded or evidence is no longer available.

Statute of limitations are divided into federal and state categories.

Federal statutes
Federal statutes are only applicable to federal crimes. Typically, those are crimes which violate a congressionally mandated law or take place on federal property. Mail fraud and burglarizing or vandalizing a federally owned property are examples of what can be considered a federal crime.

Each type of federal crime has it's own type of statute of limitations however there is no statute of limitations for federal crimes punishable by death. Certain federal terrorism crimes do not have a statute of limitations either. Otherwise, prosecution for other federal crimes must begin within 5 years from the time the offense was committed. There are a few exceptions, such as arson, art theft, particular crimes against financial institutions and various immigration offenses which all carry statutes of limitations longer than the five-year norm.

No matter the applicable statute of limitations, the time period can be extended because of certain circumstances. For example, when the accused is a fugitive or the case involves charges of wartime fraud against the government, the statute of limitations can be lengthened.

Examples of federal crimes that receive extended statutes of limitations:

· 20 years for major theft of art work 

· 10 years for arson, certain crimes against financial institutions and immigration offenses 

· 8 years for non-violent violations of the terrorism-associated statutes 

State statutes
Each state has separate laws and varying time lines for their statutes. For many states, the statute of limitations for felony cases is indefinite compared to a misdemeanor where limitations vary. Severe and violent crimes, like murder, can be prosecuted half a century later in many states.

There are four states that have not established a legal set of statute limitations for any crimes. This allows those states to prosecute a charge at any time after it was committed. The states without statues of limitations:

· Kentucky

· South Carolina

· West Virginia

· Wyoming

Examples of variations by state:

· In Alaska, there is no limitation for murders. It's 10 years for certain felonies. It's five years for misdemeanors. 

· In California, offenses punishable by death or life imprisonment do not have a statute of limitations. Felony offenses punishable by eight or more years in prison have a limitation of six years. Misdemeanor violations committed on a minor under the age of 14 has a time limit of three years. 

· In New York, there is no limitation for Class A felony murder. Tax law misdemeanors are three years, general misdemeanors are usually two years, petty offenses are one year. 
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